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	DEED dated 
	2019.


	PARTIES
	JOHN HARGREAVES AND JUNE ANNE HARGREAVES AS TRUSTEE UNDER INSTRUMENT 710816717

	
	(the Landlord)

	AND
	MOUNTAIN RETREAT (QLD) PTY LTD ACN 116 058 541 AS TRUSTEE UNDER INSTRUMENT 709101332

	
	(the Assignor)

	AND
	COSANTOIR PTY LTD ACN 631 651 600 AS TRUSTEE FOR TORPY SUPERANNUATION FUND 

	
	(the Assignee)

	AND
	JOHN CHRISTOPHER TORPY AND TANYA TORPY

	
	(the New Guarantor)


	BACKGROUND
	

	A. 
	The Assignor leases the Premises from the Landlord pursuant to the Lease.

	B. 
	The Assignor must obtain the Landlord’s written consent before assigning the Lease.

	C. 
	The Landlord consents to the assignment of the Lease from the Assignor to the Assignee from the Assignment Date on the terms of this Deed.

	D. 
	The New Guarantor guarantees the obligations of the Assignee pursuant to the Guarantee and the terms of this Deed.


AGREEMENT

1. DEFINITIONS AND INTERPRETATIONS

1.1 Definitions

In this document:
Assignment Date means the Settlement Date.

Business means the business conducted by the Assignor located at Montville Mountain Inn Resort, Main Street Montville, QLD. 
Business Day means any day other than a Saturday, Sunday or public holiday in Brisbane.

Business Sale Agreement means the agreement, if any, executed between the Assignor as Vendor and the Assignee as Purchaser to purchase the Business.

Guarantee means the guarantee contained in the Lease.

Lease means the registered lease no.709101332 between the Landlord and the Assignor for the Premises which commenced 3 October 2005 and any document, varying, extending or amending or consenting to the dealing of that lease.

Premises means the premises described in the Lease being more particularly described as lot 2 on RP 205231 having title reference 16939042.

Settlement Date means 1 April 2019 or a date extended pursuant to the Business Sale Agreement.

1.2 Interpretation

Unless expressed to the contrary:

(a) headings and boldings are for convenience only and do not affect the interpretation of this document;

(b) where an expression is defined anywhere in this document another part of speech or grammatical form of that expression has a corresponding meaning;

(c) a reference to:

(i) an individual or person includes a firm, corporation, incorporated association, and government or statutory body or authority:

(ii) any gender includes all genders;

(iii) the singular includes the plural and vice versa;

(iv) recitals, clauses, schedules or annexures are to recitals, clauses, schedules or annexures of or to this document;

(v) a statute, ordinance or other law includes regulations and other statutory instruments made under it and consolidations, amendments and re-enactments of it;

(vi) money is to Australian currency;

(vii) this document or another document includes the document as varied or replaced; and
(viii) any party to this document, or any other document or arrangement includes that party's executors, administrators, substitutes, successors and permitted assigns.
2. ASSIGNMENT AND lANDLORD’S CONSENT TO ASSIGNMENT
2.1
Assignment

The Assignor hereby assigns and transfers to the Assignee all of its rights, interest and obligations in and to the Lease on and from the Assignment Date.

2.2
Landlord’s Consent to Assignment

The Landlord consents to the Assignor assigning its rights, interest and obligations in the Lease to the Assignee on and from the Assignment Date.

3. Assignee’s covenants

The Assignee covenants to pay the rent and outgoings reserved by the Lease and to perform and observe the covenants contained in the Lease so far as they apply to the Assignee from the Assignment Date.

4. ASSIGNEE’S OBLIGATIONS

4.1 Obligations

The Assignee must at all times during the unexpired period of the term of the Lease or any extension or renewal of the Lease:

(a) pay the rent; 

(b) observe and perform the provisions (as applicable to the Assignor) of the Lease; and

(c) keep the conditions, restrictions and agreements (even those of a negative nature);

in accordance with the terms and conditions of the Lease as if the Assignee was named in place of the Assignor in the Lease provided the Assignee is not liable for rent and outgoings prior to the Assignment Date.

4.2 Assumption of Liability

As and from the Assignment Date, the Assignee assumes all the liabilities and responsibilities of the Assignor under the Lease as if the Lease had originally been entered into between the Landlord and the Assignee and is subject to the same re-entry provisions in case of default.

5. CONTINUING OBLIGATIONS

5.1 Assignor’s Obligations

The Assignor must:

(a) observe and perform (and meet any liability if applicable) all covenants and agreements expressed or implied in the Lease or made between the Landlord and Assignor to the Assignment Date; 

(b) not allow the Assignee to enter into occupation or possession of the Premises (in whole or in part) until on or after the Assignment Date; and

(c) pay on or before the Assignment Date:

(i) the Landlord’s reasonable costs of considering and granting consent;

(ii) the Landlord’s solicitor’s reasonable costs;

(iii) all stamp duty assessed on this document and any form of transfer of the Lease;

(iv) any ancillary titles office registration fees (if required); and

(v) any other costs (except those of the Assignee);

associated with this Deed.

6. LANDLORD’S CONTINUING RIGHTS

6.1 Continuing Right

Despite the provisions of this Deed, the Landlord does not waive its right to sue the Assignor and any Guarantors for any breach of Lease that occurred prior to the Assignment Date.

6.2 Release 
The Assignor and original Guarantor are discharged from all liability to the Lease from the Assignment Date. 
7. POWER OF ATTORNEY

7.1 Appointment

The Assignee irrevocably appoints the Landlord (and if the Landlord is a corporation the directors, general manager and the secretary for the time being of the Landlord jointly and severally) to be the attorney of the Assignee at any time after the power contained in the Lease to re-enter has been exercised to:

(a) execute and sign a transfer or a surrender of the Lease; 

(b) to procure the transfer or surrender to be registered (if applicable); 

(c) from time to time to appoint a substitute or substitutes and revoke those appointments; and

(d) to do execute and perform any act deed matter or thing in accordance with this clause as fully and effectually as the Assignor could do. 

7.2 Ratification

The Assignee ratifies and confirms everything the attorney or any substitute or substitutes lawfully does or causes to be done in accordance with clause 9.1
7.3 Statutory Declaration

A statutory declaration by an attorney that the power of re-entry contained in the Lease has been exercised is sufficient proof of that fact.

8. TRUSTS

8.1 Extension to Trusts

If at any time upon or subsequent to entering into this Deed or entering into or incurring the obligations contained in this Deed the Assignee is acting in the capacity of trustee of any trust (the Trust) then, whether or not the Landlord has notice of the Trust, the Assignee covenants with the Landlord as follows:

(a) this Deed extends to all rights of indemnity that the Assignee has against the Trust;

(b) the Assignee warrants that it has full and complete power and authority pursuant to the Trust to enter into this Deed and the provisions of the Trust do not purport to exclude or take away the right of indemnity of the Assignee against the Trust and the Assignee must not release that right of indemnity or commit any breach of trust or be party to any other action which prejudices that right of indemnity;

(c) despite anything in any deed of trust or settlement or other document, the Assignee is personally liable to the Landlord for the due performance, fulfillment and observance of the obligations under this Deed and under the Lease; and

(d) during the currency of the Lease, the Assignee must not without the consent in writing of the Landlord allow any of the following events to happen:

(i) the removal, replacement or retirement of the Assignee as sole trustee of the Trust;

(ii) any alteration to or variation of the terms of the Trust;

(iii) any advance or distribution of capital of the Trust; and

(iv) any re-settlement of the Trust property.

8.2 Events of Default

It is an event of default under the Lease if:

(a) the Assignee is guilty of any breach of trust in respect of the Trust;

(b) ceases to be the sole trustee of the Trust; or

(c) otherwise allows removal, replacement or retirement as trustee of the Trust.

9. Guarantee by new guarantor

(a) In consideration of the Landlord at the request of the New Guarantor having entered into or having agreed to enter into this Deed, the New Guarantor covenants and agrees with the Landlord that:

(i) The New Guarantor will be liable jointly and severally with the Assignee for the due and punctual payment of all Rent and other monies to be paid by the Assignee under the Lease and for the due performance and observance by the Assignee of all the covenants terms and conditions of the Lease on the part of the Assignee to be performed and observed.

(ii) The New Guarantor indemnifies the Landlord from and against all losses damages costs and expenses which the Landlord may suffer or incur in consequence of any breach or non-observance of any of the covenants terms and conditions of the Lease on the part of the Assignee to be performed or observed and the New Guarantor agrees that the New Guarantor will remain liable to the Landlord under this indemnity notwithstanding as a consequence of any breach or non-observance the Landlord has exercised any of its rights under the Lease including its rights of re-entry and notwithstanding that the Assignee (being a corporation) may be wound up or dissolved or (being a natural person) may be declared bankrupt and notwithstanding that the guarantee given by the New Guarantor may for any reason be unenforceable either in whole or in part.

(iii) On any default or failure by the Assignee to observe and perform any of the covenants terms and conditions of the Lease the New Guarantor will immediately on demand by the Landlord pay all Rent and other moneys and make good to the Landlord all losses damages costs and expenses sustained or incurred by the Landlord by reason or in consequence of any default in performing or observing any of the covenants terms and conditions of the Lease.

(iv) The liability of the New Guarantor under this guarantee and indemnity will not be affected by the granting of time or any other indulgence to the Assignee or by any assignment or purported assignment of the interest of the Assignee under the Lease or by the compounding compromise release abandonment waiver variation or renewal of any of the rights of the Landlord against the Assignee or by any neglect or omission to enforce those rights or by any other thing which under the law relating to sureties would or might but for this provisions release the New Guarantor in whole or in part from its obligations under this guarantee and indemnity.

(v) Notwithstanding that as between the New Guarantor and the Assignee the New Guarantor may be a surety, nevertheless as between the New Guarantor and the Landlord the New Guarantor is deemed to be a primary debtor and contractor jointly and severally with the Assignee.

(vi) To the fullest extent permitted by law the New Guarantor hereby waives such of the New Guarantor’s rights as surety or indemnifier (legal equitable statutory or otherwise) as may at any time be inconsistent with any of the provisions of this guarantee and indemnity.

(vii) The covenants and agreements made by the New Guarantor is not conditional or contingent in any way or dependent upon the validity or enforceability of the covenants and agreements of any other person and remain binding notwithstanding that any other person does not execute this Deed or this guarantee and indemnity.

(viii) The obligations of the New Guarantor under this guarantee and indemnity continues until all Rent and other monies payable under the Lease have been paid and until all other obligations and indemnities have been performed observed and satisfied and those obligations will not be reduced or affected by any notice to quit given under the terms of the Lease or the death insolvency liquidation or dissolution of the Assignee or the New Guarantor or either of them.

(ix) The New Guarantor does not execute this guarantee and indemnity as a result of or by reason of any promise representation statement information or inducement of any nature or kind given or offered to the New Guarantor by the Landlord or on the Landlord’s behalf whether in answer to any enquiry by or on behalf of the New Guarantor or not and (except as provided in this guarantee and indemnity) the Assignee was not prior to the execution of this guarantee and indemnity by the New Guarantor and is not subsequently under any duty to disclose to the New Guarantor or to do or execute any act matter or thing relating to the affairs of the Assignee or its transactions with the Landlord.

(x) In the event of the Assignee during the term of the Lease entering into liquidation (or being a person, entering into bankruptcy) and the liquidator or trustee in bankruptcy disclaiming the Lease, or if the Assignee should be dissolved, the New Guarantor will accept from the Landlord a lease of the Premises for a term equal in duration to the residue remaining unexpired of the term of the Lease, the new lease to contain the same lessee's and lessor's covenants respectively and the same provisions and conditions in all respect (including the proviso for re-entry) as are in the Lease contained together with such other covenants provisos and conditions as the Landlord may reasonably require and on the execution by the Landlord of the further lease the New Guarantor will pay all costs of the further lease (including all costs of and incidental to the preparation execution and stamping of the lease and all stamp duty and registration fees) and will immediately execute and deliver to the Landlord the lease in triplicate.

(xi) In the event of a further lease of the Premises being granted by the Landlord to the Assignee (including to any successors of the Assignee or to its permitted assigns) consequent upon the exercise of any option to renew contained in the Lease or in the event of the Landlord granting to the Assignee any extension of the term of the Lease, then this guarantee and indemnity will be deemed to extend to the further lease or the extension of the term as the case may be and will be read and construed as if the further lease were the Lease and the Assignee holding under it were the Assignee referred to in the Lease.

(xii) All notices or demands to be given or made to or upon the New Guarantor will be deemed to be duly given and served on the New Guarantor if signed by the Landlord or the solicitors for the Landlord or if the Landlord is a corporation then by any officer of the corporate Landlord or the solicitors for the corporate Landlord and delivered to the New Guarantor (or if there is more than one New Guarantor then to any one or more of them) personally or if the New Guarantor are a corporation then to any person at its registered office or principal place of business or abode of the New Guarantor or if left at or sent to the New Guarantor through the post in a prepaid envelope addressed to the New Guarantor at the address (if any) of the New Guarantor last known to the Landlord.  A notice or demand which is posted will be deemed to have been served on the New Guarantor on the day following the date of posting.

(xiii) In the event of the invalidity of any part or provision of this guarantee and indemnity that invalidity will not affect the validity of the enforceability of any other part or provision of this guarantee.

(xiv) Where there is more than one person or corporation which together constitute the New Guarantor to the Lease, the obligations and liabilities of each of those persons or corporation are joint and several.

(xv) This guarantee takes effect upon the Assignment Date and continues to be of full effect whether or not the Lease is subsequently registered in the Department of Lands.  References to "the Lease" include any equitable lease agreement for lease or periodic tenancy arising upon the execution or acceptance by the Assignee of the instrument to which this guarantee is annexed.

(b) In the event of the Landlord transferring the Premises or otherwise assigning the Landlord’s rights and obligations as Landlord under the Lease the Landlord's rights under the guarantee (whether or not there is any express assignment of the rights) will be deemed to be assigned to the owner from time to time of the Premises or other assignee of the Landlord’s rights and obligations.

10. GENERAL

10.1 Notices
Any notice or other communication to a party under this document must be in writing and delivered personally, sent by prepaid mail, or sent by facsimile transmission to the recipient. 
	Facsimile:
	


A notice is deemed to be received:

(a) if delivered personally, on the date of delivery;

(b) if sent by prepaid post, 5 Business Days after posting; and 

(c) if sent by facsimile transmission, on receipt by the sender of a facsimile transmission report confirming receipt.

10.2 Counterparts

This document may be executed in any number of counterparts and all counterparts taken together will be deemed to be a single instrument.

10.3 Confidentiality

(a) The terms and conditions of this document and all negotiations between the parties relating to the subject matter of this document are confidential.
(b) A party must not make any public disclosure, communication or announcement about this document except with the prior written consent of the other party or to comply with accounting, legal, stock exchange or other regulatory requirements.
10.4 Costs

The Assignor will pay the Landlord’s costs relating to the preparation, negotiation and performance of this document.

10.5 Waiver

(a) A failure or delay in exercise, or partial exercise, of a right, power, authority, discretion or remedy arising from a breach of or default under this document, does not result in a waiver of that right, power, authority, discretion or remedy.
(b) A party is not entitled to rely on a delay in the exercise or non-exercise of a right, power, authority, discretion or remedy arising from a breach of this document or default under this document as constituting a waiver of that right, power, authority, discretion or remedy.
10.6 Further Assurance

All parties must do all things reasonably necessary to give full effect to this document and the transactions contemplated by this document.

10.7 Severability

If any part of this document is, or becomes, legally invalid or unenforceable, the remainder of this document subsists and remains enforceable.
10.8 Entire Understanding

This document contains the entire agreement between the parties.  All representations or agreements, whether oral or in writing made prior to the date of this document and relating to any matter dealt with in this document are merged in this document and do not have any effect from the date of this document.

10.9 Governing Law

(a) This document is governed by the law of Queensland.

(b) Each party irrevocably submits to the non-exclusive jurisdiction of the courts of Queensland and waives any objection to the venue of any legal process on the basis that the process has been brought in any inconvenient forum.

10.10 Assignment

A party may not assign its rights under this document without the consent of all other parties.

EXECUTED as a deed
	
	
	

	Signed Sealed & Delivered – John Hargreaves as Landlord
	
	Witness – Signature 

	
	
	

	
	
	Witness Name

	
	
	

	
	
	

	Signed Sealed & Delivered – June Anne Hargreaves as Landlord
	
	Witness – Signature 

	
	
	

	
	
	Witness Name

	
	
	

	
	
	

	Executed by – Sole Director for Mountain Retreat (Qld) Pty Ltd ACN 116 058 541 as Trustee of The McCabe Family Trust – in accordance with s127 of the Corporations Act 2001 as Assignor
	
	


	
	
	

	
	
	________________________________

	Director

Executed by – COSANTOIR PTY LTD ACN 631 651 600 as Trustee– in accordance with s127 of the Corporations Act 2001 as Assignee
	
	Director 

	
	
	


	
	
	

	Signed Sealed & Delivered – JOHN CHRISTOPHER TORPY as Guarantor 
	
	Witness – Signature 

	
	
	

	
	
	Witness Name


	
	
	

	Signed Sealed & Delivered – TANYA TORPY as Guarantor
	
	Witness – Signature 

	
	
	

	
	
	Witness Name
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(ii)


